Concerning the first ground for management's disciplinary action,
I find that the attempt to deny management's previous permission to
Mateleska to pursue the safety matter as union business outside the mine,
on union time, was not in good faith and was in controversion of the clear
facts.  The facts showed, further, management animus toward Mateleska because
of his safety work on the Safety Committee and a discriminatory intent by
Esposto, the owner of Respondent, to get him off the Committee.

Bad faith and a discriminatory intent on the part of management are also
shown by the second ground for the discipline of Mateleska.  The allegation
that Mateleska resorted to "self help" and should have exercised his rights
under Article III(i) and (p) cannot be sustained.  The contractual
rights of section III(i) are limited to a narrow class of hazards, those
that are "abnormally and immediately dangerous . . . beyond the normal
hazards inherent in the operation which could reasonably be expected to
cause death or serious physical harm before such condition or practice can
be abated." This was not Mateleska's situation.  Mateleska felt the
condition was abnormal but he was not sure that it presented an imminent or
immediate danger.  That is why he wanted to discuss the matter with the
chairman of the Safety Committee.  Section Ill(i) of the contract does not
override the safety complaint rights guaranteed by section 105(c) of the Act,
An attempt to discipline a miner for failure to rely on the narrower scope
of complaint rights under section Ill(i) contravenes the purpose of section
105(c) of the Act.  Nor could section III(p) be used to lessen Mateleska's
rights under the Act.  This contract section provides a procedure for
settlement of health and safety disputes, which includes the filing of a
grievance within 24 hours.  That right exists under the contract, but it
cannot override the greater protection of section 105(c) of the Act.
Management cannot discipline a miner because he chooses other means of
calling safety problems to the attention of his supervisors, his union,
or MSHA.

Finally, the third ground for management's discipline of Mateleska shows
discrimination and bad faith.  Mateleska did not compile the list of safety
problems or attempt to conduct a Safety Committee investigation in violation of
section III(d)(4) of the contract.  The list of safety problems was drawn up and
presented by Barzanti, the chairman of the Safety Committee, who wrote down
the conditions Mateleska had observed in going out of the mine.  If management
were in good faith in alleging this list and its presentation to be a violation
of section IH(d)(4), it would have charged Barzanti as well as Mateleska.
Its action against Mateleska alone showed a discriminatory intent directed at
him.  Moreover, all miners are statutorily guaranteed the right to make complain
to their employers concerning alleged safety or health hazards or violations.
An attempt to discipline a Safety Committee member for presenting safety hazards
to management contravenes the provisions and purpose of section 105(c) of the
Act.

The preponderance of the evidence shows that management discriminated again
Mateleska because of safety-complaint activities that were protected by the Act.t gave him permission  to leave  the
